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Court of Appeals of the District ofj 


Columbia 


No. 5900. 

Howard F. Battle, Plaintiff in Eijror, 

vs. 

Walter W. Price. 


Municipal Court of the District of Columbia. 


No. 256,437. 

Howard F. Battle, Plaintiff, 

vs. 

Walter W. Price. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal! Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ^bove-entitled 
cause, to wit: 

2 Affidavit of Merit . | 

Filed September 7,1932. j 
District of Columbia, ss : 

Howard F. Battle, being first duly sworn, o^i oath deposes 
and says that he is a license- real estate broker and was 
such during all of the time of the grievances hereinafter 
complained of; that heretofore, to wit, in the latter part of 
1930 and on numerous occasions thereafter the defendant, 
the said Walter W. Price, he did authorize tjie plaintiff, in 
his said capacity as a real estate broker, to dispose of a 
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piece of property then owned by the defendant, that is 
premises number 3001 13th Street, N. W. Affiant sets forth 
that pursuant to the said authorization he, this plaintiff, 
did secure a purchaser able and willing to buy under the 
terms set down by the defendant. That the defendant list¬ 
ing the property with the plaintiff, at a fixed price, did 
undertake and promise to pay the plaintiff the regular 
broker’s commission in the event that he the said plaintiff 
should secure a purchaser. That, as aforesaid, this plain¬ 
tiff did secure a purchaser for the said property and became, 
was and is entitled to the commission allowable for said 
service. That the defendant nevertheless has failed and 
refused and continues to fail and refuse to pay to the 
plaintiff the amount due and owing to him, which is in the 
amount of to wit, Four Hundred Ninety ($490.00) Dollars, 
the same being the commission on Thirteen thousand ($13,- 
000.00) Dollars, the amount for which the defendant sold 
the property to the aforementioned client of the plaintiff, 
of the commission to which he was entitled as the procur¬ 
ing cause of the sale, for that he did bring together the 
defendant and the purchaser and was ready to go forward 
in the consum-ation of the arrangement with respect 
3 to said sale, which he was barred from doing by the 
action of the defendant in treating directly with the 
said purchaser or through some other than plaintiff herein. 
Wherefore, the plaintiff claims of the defendant the full 
sum of Four Hundred Ninety ($490.00) Dollars, together 
with interest and besides costs, exclusive of all setoffs and 
just grounds of defense, and in accordance with the par¬ 
ticulars of demand hereunto annexed and prayed to be 
considered as a part hereof. 

(Signed) ! H. E. BATTLE. 

Subscribed and sworn to before me this 30th day of 
August, A. D. 1932. 

(Signed) SAMUEL E. LACY, 

[seal.] Notary Public, D . C . 

Particulars of Demand. 

Filed September 7,1932. 

To wit, December 6th, 1931: 

To amount due plaintiff by defendant, as real estate 
broker’s commission, for the sale of premises number 3001 


had with the 
s commission 
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13th Street Northwest, in which connection the plaintiff 
was the procuring cause of the said sale ahd earned the 
said figure by the procuring of the purchase^ to whom the 
defendant sold under a specific agreement 
defendant that the regular real estate broker 

• i 

was to be paid covering this transaction, $490.00, with 
interest and besides costs. 

(Signed) HOWARD and HAYfiS, 

Attorneys for Plaintiff, 

613 F Street N. W. 

4 Affidavit of Defense . j 

Filed September 27, 1932. j 

District of Columbia, To-wit: | 

Walter W. Price, being first duly sworij according to 
law, deposes and says that he is the same j person served 
as defendant in the above entitled cause; jthat he has a 
meritorious defense to the cause of action filed herein by 
the plaintiff, Howard F. Battle, for that he says he is not 
indebted to the plaintiff in the sum of Four Hjundred Ninety 
Dollars ($490.00), or any part thereof, or hny sum what¬ 
ever, as claimed by the plaintiff in his affidavit of merit 
filed herein; that said plaintiff did not secure a purchaser 
ready, able and willing to buy affiant’s property under any 
terms set down by this affiant; that he did not authorize 
the plaintiff to set any fixed price on his property. Your 
affiant further says that plaintiff did not, nor was he the 
procuring cause for the sale of defendant’s said property, 
and that said plaintiff was not and is not Entitled to any 
commission whatsoever for service rendered by him to the 
defendant for that said plaintiff did not render any services 
to said defendant in connection with the sale of his said 
property; and this affiant further says thajt said plaintiff 
did not bring together this affiant and thfe purchaser of 
his said property, nor was he, the said plaintiff, the pro¬ 
curing cause for the sale of defendant’s d r °perty to the 
purchaser. 

This affiant says that the procuring caujse for the sale 
of his property to the present purchaser wjas due entirely 
through his, affiant ’s, and the efforts of Mrj R. E. Bortz, a 
real estate broker. 
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5 Wherefore defendant says the suit filed herein by 

said plaintiff is without merit in law or in fact, and 
prays that said suit be dismissed. 

(Signed) WALTER W. PRICE. 


Subscribed and sworn to before me this 27th day of 
September, A. D. 1932. 

(Signed) JANE M. MacINERNEY, 

Notary Public, D . C. 


[seal.] 


Minute Entry of Verdict . 

October 5,1932. 

Mins. 68, p. 341. 

Come now the parties hereto and thereupon, this cause 
being heard and submitted, the court finds in favor of the 
defendant. 

Motion for New Trial . 

Filed October 8, 1932. 

Comes now the plaintiff Howard E. Battle, by his At¬ 
torneys, Perry W. Howard and George E. C. Hayes, and 
moves the Court to grant a new trial in the above entitled 
cause and for reason therefor shows: 

1. That the finding of the Court is contrary to the evi¬ 
dence. 

2. That the finding of the Court was contrary to the 
weight of the evidence. 

3. That the Court erred in the application of the law to 

the facts adduced by the testimony. 

6 4. For other good and sufficient reasons to be 

argued to the Court at the time of the hearing of this 
motion. 

(Signed) PERRY W. HOWARD, 

(Signed) GEORGE E. C. HAYES, 

Attorneys for Plaintiff, 

613 F Street N. W. 
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John D. Fitzgerald, Esquire, j 

Woodward Building, 

Washington, D. C. 

i 

Dear Sir : j 

Please take notice that the above motion will be called to 
the attention of the Court on Thursday, October 13th, at 
10 o’clock A. M., or as soon thereafter as cbunsel may be 
heard 

(Signed) PERRY W. HOWARD. 

(Signed) GEORGE E. |C. HAYES. 

Order Overruling Motion for New Trial and Judgment. 

October 19,1932. | 

Mins. 68, p. 380. i 

Upon consideration of plaintiff’s motion ijor a new trial 
filed herein, it is ordered that said motion b4 and the same 
is hereby overruled. Exception noted by| the plaintiff. 
Further, it appearing under rule of court ^hat judgment 
on the finding in this cause should be entered, it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action, that defendant go hen^e without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

7 In the Municipal Court of the District of Columbia. 

At Law. 

I 

No. —. 

i 

i 

Howard E. Battle, Plaintiff, J 

vs. | 

Walter W. Price, Defendant^ 

i 

Assignment of Errors. 

' 

Submitted December 23, 1932. | 

NATHAN CAYTON, 

Judge. j 

The Court erred: 

1. In finding from the evidence adduced ^it the trial that 
the plaintiff was not the procuring cause of) the sale of the 
defendant’s property to one Ellen Lee, an$ therefore not 
entitled to the commission for the said salej 
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2. In not finding to the contrary. 

3. In finding that the witness Bortz was in the position 
of a competing broker with the plaintiff and as such had 
been the one successful in securing a purchaser. 

4. In not finding that Bortz was not in the position of a 
competing broker but that the purchaser of the property 
was one secured by the plaintiff and bought under condi¬ 
tions entitling the plaintiff to commission. 

5. In finding that witness Gary was not in such a repre¬ 
sentative capacity for the plaintiff in the closing out of the 
sale to the said Ellen Lee as to credit the plaintiff with the 
carrying forward and consummating of the terms of the 
sale to said Ellen Lee and to entitle the plaintiff to the 
commission for the said sale. 

6. In not finding to the contrary. 

7. In finding in favor of the defendant. 

8. In not finding in favor of the plaintiff in the amount 

sued for. 

8 9. In overruling the plaintiff’s Motion for a New 
Trial. 

10. In not sustaining the plaintiff’s Motion for a New 
Trial. 

11. In entering judgment in favor of the defendant. 

12. In not entering judgment in favor of the plaintiff. 

13. In other respects apparent of record. 

PERRY W. HOWARD, 
GEORGE E. C. HAYES, 

Attorneys for Plaintiff . 

9 In the Municipal Court of the District of Columbia. 

At Law. 

No. —. 

Howard E. Battle, Plaintiff, 

vs. 

Walter W. Price, Defendant. 

Notice . 

Howard E. Battle, plaintiff, to John D. Fitzgerald, Esq., 
attorney for defendant, Woodward Building, Washing¬ 
ton, D. C.: 

Please take notice that the within Bill of Exceptions will 
be called to the attention of and submitted to the Court on 
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j 

December 23rd, 1932, at 10 o’clock a. m., or a|s soon there¬ 
after as counsel may be heard, for the purpose of having 
the same signed and sealed by the Court. 

PERRY W. HOWARD, 
GEORGE E. C. HAYES, 

Attorneys for Plaintiff. 

Service of the foregoing Notice and copy of said Bill of 
Exceptions acknowledged this 14th day of December, right 
to prior service of Notice or copy being hereby expressly 
waived. 

JOHN D. FITZGERALD, 

Attorney for Defendant. 

| 

10 In the Municipal Court of the District! of Columbia. 

At Law. ! 

No. —. j 

Howard E. Battle, Plaintiff, 

i 

vs. ! 

i 

Walter W. Price, Defendant. 

7 i 

Bill of Exceptions. j 

Be it remembered that on the — day of October, A. D. 
1932, this cause coming on to be heard before^ Mr. Justice 
Cayton, s itting as judge and jury, there was testimony con¬ 
cerning services rendered by the plaintiff as broker in the 
sale of a piece of real estate which belonged to the defend¬ 
ant and was sold to one Ellen Lee, allegedly entitling the 
plaintiff to the regular real estate broker’ik commission, 
said testimony as adduced by both sides being sufficient to 
raise substantial questions of fact upon this (issue. 

Concerning his right to a commission for jhe sale of the 
defendant’s property the plaintiff herein, Howard E. Battle, 
being first dulv sAvorn, testified on his own behalf in sub- 
stance as follows: That he was at the time df the transac¬ 
tion referred to and for a considerable time prior thereto 
had been a licensed real estate broker in the District of 
Columbia; that on the first occasion when lje went to the 
home of the defendant he saw his, the defendant’s, wife and 

i 
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was told that the defendant was out and to get in touch 
with him later on. He called that afternoon on the tele¬ 
phone and secured permission to sell at a quoted figure and 
made an appointment to bring a prospective purchaser to 
the house on the following day. On that day Miss Lee, her 
sister, and the plaintiff went to see the house and Miss Lee 
and her sister at that time were allowed to inspect 

11 same. The plaintiff testified that on this occasion 
he quoted to Miss Lee a price at which the property 

could be bought. He further stated that at the suggestion 
of the defendant he accompanied the ladies only as far as 
a nearby corner, for the reason as advanced by the defend¬ 
ant that the property was in a neighborhood in which only 
white persons lived and he wanted to keep his neighbors 
from suspicioning that he was anticipating a sale to colored 
persons and that they would not be likely to notice the 
ladies going in as they would consider that they were serv¬ 
ants, but if he, the plaintiff, continued to be seen in the 
neighborhood or was seen there with the ladies that the 
attention of the neighbors would be attracted to this cir¬ 
cumstance as an indication that he was preparing to sell 
and as he was not in a position to give immediate posses¬ 
sion he desired to avoid this situation. The plaintiff testi¬ 
fied that after going through the house Miss Lee stated 
that she was entirely pleased with the house and desired 
to buy same but that the defendant, Dr. Price, had advised 
her that he was negotiating for the purchase of another 
home and was not at that time able to give possession of his 
place to any purchaser. The plaintiff testified that the de¬ 
fendant advised him in the same manner and told him that 
as soon as he was ready to give possession of the house that 
he would get back in touch with him. Plaintiff stated that 
he kept in touch with the defendant and some time there¬ 
after the defendant advised him that he was now ready to 
sell and give possession and for him to bring in his client. 
Plaintiff testified that at his suggestion, and in his presence, 
the defendant called the prospective purchaser, whose name 
and address he had acquainted him with, and told her on 
the phone that he w T as ready to sell. Plaintiff stated that 
he again got in touch with the prospective purchaser and 
she at that time told him that he would have to see 

12 one Daniel M. Gary, who was engaged in the real 
estate business and whose wife was a particular 
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friend of hers and whose personal advice she desired before 
completing the sale. The plaintiff testified that he went to 
see Mr. Gary, explained the situation to him, and Gary told 
him that he was having to dispose of Miss Lee’^ home for 
her, and Mr. Gary suggested that they should split the com¬ 
mission for the Price sale, and that he countered by sug¬ 
gesting that he would split the commission with| him if he 
would split with him such commission as he was entitled to 
or would be entitled to on the sale of Miss Lee’s home; that 
plaintiff stated to Gary at this time that Miss I)ee had of¬ 
fered $12,000.00 cash for Dr. Price’s propertjy on 13th 
Street; that Gary told the plaintiff that he, thb plaintiff, 
would have to split the commission with him if Dr. Price’s 
property was purchased by Miss Lee; that the plaintiff, on 
cross-examination stated he told Gary that he, the plaintiff, 
would not be willing to split the commission with him if 
Dr. Price’s property was sold to Miss Lee forj $12,000.00 
cash; that if Gary insisted upon splitting the commission, 
he, the plaintiff, would consider the matter called off; that 
the plaintiff on cross-examination stated that h^ never, at 
any time, mentioned to Dr. Price that Miss Lee had offered 
$12,000.00 cash for Dr. Price’s property. Plainjtiff further 
testified that Mr. Gary then told him that he need have no 
concern about his relationship in the matter because if the 
sale was made “at that time or within a week, a month, or a 
year, the plaintiff would get what was coming to him.” 
Plaintiff stated that he then called Dr. Price advising him 
that Mr. Gary would get in touch with him; that from that 
time forward plaintiff testified that Mr. Gary parried for¬ 
ward the details of closing out the transaction, pmd that he 
kept in regular contact with Mr. Gary in accordance with 
Miss Lee’s suggestion, and that Mr. G^ry advised 
13 & 14 him as to the progress of the transaction until the 
sale was finally consummated at ^ figure of 
$13,000.00. That he demanded payment of the 'commission 
personally and through his attorneys, but received nothing. 

i 

Daniel M. Gary, offered as a witness on behalf of the 
plaintiff, testified that the plaintiff had come to him and 
advised him that Miss Lee had suggested discussing with 
him the details of a purchase of premises 3001113th Street 
N. W. That he advised the plaintiff of the fifiendly rela¬ 
tionship between his wife and the prospective purchaser 


i 
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and told him also that he was attempting to sell the house 
in which Miss Lee was living and which she owned, and 
that same would have to be sold before she would be able 
to carry out the purchase of any other property. He 
stated that when the plaintiff explained the circumstances 
to him that he told him that he need have no concern in the 
matter because if the house was sold to Miss Lee, he, Gary, 
would see to it that the plaintiff was properly taken care 
of, giving as his reason in his testimony that he thought 
that that was the only ethical thing to do with a brother- 
broker, as he had had absolutely nothing to do with show¬ 
ing Miss Lee this particular piece of property or interest¬ 
ing her in same. Gary stated that from that time forward 
until the purchase of the Price property was finally con¬ 
summated by Miss Lee, he kept Battle advised as to the 
progress of the sale. He further testified that he received 
no commission for the sale of the Price property to Miss 
Lee and that if any commission were paid to anyone it was 
to a Mr. Bortz, another real estate dealer, who treated with 
him in closing out the transaction. He testified in this re¬ 
gard that Mr. Bortz had come to him, stating that he had 
been sent by Miss Lee, who had told him that she would 
have to have his, Gary’s, advice before she would buy any 
property. He also asked how he might locate Mr. 
15 Battle, the plaintiff in this case, stating that he had 
attempted to find him without success, and that Dr. 
Price had told him to locate Battle as he had introduced 
Miss Lee to him and had first interested her in the prop¬ 
erty. Gary testified that he told Mr. Bortz that he and 
Battle were “working together”. Gary further testified 
that he first attempted to put through the Lee purchase 
with Dr. Price by offering a straw party, one Bertha 
Brandon, a clerk in his office, as the purchaser, but at the 
time of the signing of the contract between Brandon and 
Price he did not believe that Dr. Price knew that Brandon 
was a straw party. That there was offered as evidence by 
the plaintiff two contracts, one dated December 9, 1931, be¬ 
tween B. L. Brandon as purchaser and Dr. Walter W. Price 
as the seller, and R. E. Bortz as the agent for the sale. 
This contract having been identified by the witness Gary as 
a contract for the sale of Dr. Price’s property to Brandon, 
the straw party, for $11,750.00, the purchaser agreeing to 
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pay $5,750.00 cash at date of conveyance, of Which the sum 
of $200.00 then placed as a deposit to bind thd bargain was 
considered a part thereof. The balance was to be repre¬ 
sented by a first deed of trust on Dr. Price’s property, pay¬ 
able $60.00 per month at 6% interest. That there was also 
introduced as evidence a contract dated December 16, 1931, 
signed by Ellen Lee, the purchaser, and B. L. Brandon, the 
seller, for the said property of Dr. Price, hi 3001 13th 
Street N. W., this contract being identified | by the said 
Gary. Gary further testified that he endeavored to obtain 
a loan on the Lee property; that Dr. Price wojild not agree 
to take Miss Lee’s property in trade, but that he, Dr. 
Price, would have nothing to do with any exchange of the 
other property. That he, Gary, attempted tq put through 
these propositions by securing a loan on the prop- 
16 erty but that he was unable to do so. He further 
testified that he, Gary, and the said Brandon as¬ 
signed and set over to the said Dr. Price all qf his and the 
said Brandon’s right, title and interest in and to the con¬ 
tract between the said Brandon and the said Lee for the 
purchase of the said property of Dr. Price. (Jary further 
testified that the $200.00 given as a deposit on the so-called 
Brandon transaction which he was anxious j;o avoid for¬ 
feiting, was returned to Miss Lee in the fina[l transaction 
either in cash or that she was given credit for the same 
under the terms of the purchase in connection with the 
consummation of the sale of Dr. Price’s to \ ter, and that 
the “Brandon deal worked into the other”. | 

The substance of the testimony of Miss Ell^ Lee, offered 
as a witness on behalf of the plaintiff, as developed from 
direct and cross examination was as follows: That the 
plaintiff got in touch with her and attempted to interest 
her in several pieces of property, finally showing her this 
property at 3001 13th Street N. W. That oni the occasion 
of her first seeing through the house she went jin accordance 
with an engagement made by Mr. Battle, the plaintiff, and 
was at that time allowed to inspect the entire premises. 
She stated that she did not at that time retail that Mr. 
Battle had quoted her any price for the property; and that 
after she had seen same Dr. Price told her that he was not 
at that time ready to sell, giving as his reasop that he had 
no place to which he might himself go. Shb stated that 
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she was thereafter again approached by Mr. Battle and 
told that Dr. Price was now ready to sell the property; and 
that at that time she told him to get in touch with Mr. Gary, 
upon whose personal advice.* she was relying, as he was the 
husband of a very good friend of hers. That the future 
transaction with respect to her purchase of the property 
was carried on between Mr. Gary and Mr. Bortz in her be¬ 
half. That she knew nothing of the details of any 
17 Brandon transaction, but finally contracted for and 
bought the property at a figure of $13,000.00. She 
stated that she had only come to know about the property 
through the plaintiff, Mr. Battle, and that the consummation 
of the transaction had been realized by the efforts of Mr. 
Gary and Mr. Bortz. That she had not known Mr. Bortz 
until he had come to see her, stating that he had been sent 
by Dr. Price who had advised him that she was interested 
in the purchase of this property. She stated that she had 
advised him to get in touch with Mr. Gary, just as she had 


advised Mr. Battle. Mrs. Lee was asked on cross-examina¬ 


tion whether she had offered Battle $12,000.00 cash for the 
Price property, to which she replied in the negative. 


Dr. Walter W. Price, defendant, appearing on his own 
behalf, testified under direct and cross-examination in sub¬ 
stance as follows: That when the plaintiff Battle first got 
in touch with him it was over the telephone after he had 
been advised that Battle had previously been to the house 
and had been told to get back in touch with him. That at 
that time Battle made arrangements with him for Miss Lee 
to see the house; and that pursucant to that engagement 
Miss Lee and her sister on the following day came and 
were showm through the house; that he at that time told 
them that the house was not then for sale. That he also 
advised the plaintiff Battle in the same manner and told 
him he would let him know if and when he was readv to 
dispose of the property. He testified that in keeping with 
his promise when he decided to sell the property he en¬ 
deavored to get in touch with Mr. Battle and sent Mr. Bortz 
to try to locate him, but without success; Mr. Bortz being 
a real estate broker through whom he vras himself purchas¬ 
ing a piece of property. That some time later, but prior to 
the time that sale was made to Miss Lee he met the plain¬ 
tiff on the street and advised him that he was now ready 
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to sell the property and for him to go anil bring in 

18 his purchaser. He stated that he quoted ja price of 
$14,500.00 at that time and that Battle, the plaintiff, 

brought in some other lady, a doctor’s wife as }ie remem¬ 
bered it, to see the property, at or about the tinfe that the 
Lee transaction, under the name of Brandon wajs pending. 
He stated that at the time of signing the Branddn contract 
he did not know that the same was the Lee transaction, but 
he found out afterwards, before the Brandon contract fell 
down, that it was. That the Brandon transaction fell 
through because Mr. Gary, in Miss Lee’s interest, was un¬ 
able to raise the money to close out same, anft that Dr. 
Price advised Mr. Gary, that he, Dr. Price, beforb the Bran¬ 
don transaction was entered into and also thereafter, that 
he would not accept the Lee property in trade, but stated 
that if the Lee property was to be considered at all, the 
same would have to be sold to an independent j purchaser, 
because he, Price, was not interested in the Lefe property. 
He further testified that he requested Mr. Boriz to get in 
touch with Mr. Battle, who had interested Miss' Lee in his 
property, but that Bortz advised him, Price, tjhat he was 
unable to locate Battle. He, Price, further testified that he 
endeavored to locate Battle, but was unable t^> find him. 
He further testified that he had sent Mr. Bortz to see Miss 

i 

Lee the same person whom Mr. Battle had sent 1 to him and 
interested in his property and that he was awaije of this at 
the time he sent him. He further stated that after the so- 
called Brandon transaction fell down he negotiated with 
Miss Lee directly and through Bortz, and that his recollec¬ 
tion was that Miss Lee was returned the $200.00 in cash 
which she had deposited in the Brandon transaction when 
his property was sold to Miss Lee. He further testified 
that Mr. Bortz in conjunction with a Mr. Horning, had dis¬ 
posed of the Lee property to a third person ^t about the 
time of the sale of his, Price’s property, po Miss Lee. 

19 He further testified that he did not recall any new 
contract being entered into between Miss Lee and 

himself, but that his property was sold to J^iss Lee for 
$13,000.00 and his best recollection was there w^is no written 
contract entered into between Miss Lee and himself, but 
that the matter was settled through the Titlje Company, 
adopting the conditions, excepting the price bet down in 
the Brandon-Lee contract which had theretpfore fallen 
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down. That Mr. Bortz was the only person paid a commis¬ 
sion through him, and that the same was paid Bortz for the 
sale of the Price property to Miss Lee; that this commis¬ 
sion being somewhat in a reduced or compromised figure as 
a combined settlement of the commission for this sale, and 
the sale to him, the said Price, of a piece of property that 
he, Price, bought for himself through the said Bortz as 
agent, said property being bought by said Price through 
the said Bortz at about the same time. That he paid no 
commission either to Garv or to Battle. 

Mr. Bortz, a witness called on behalf of the defendant, 
testified in substance as follows: That he had for a long 
time been attempting to interest Dr. Price in the purchase 
of a piece of property and in that way had come to know 
that Dr. Price’s property on 13th Street was for sale. That 
he, the said Mr. Bortz, had endeavored to sell Dr. Price’s 
property before. In order to sell Dr. Price a piece of prop¬ 
erty, Dr. Price’s property on 13th Street would have to be 
disposed of before or simultaneously with a sale of prop¬ 
erty to Dr. Price. That he, Mr. Bortz, attended to all the 
details in connection with the sale of Miss Lee’s property 
and Dr. Price’s property on 13th Street at the Title Com¬ 
pany. That the details in connection with the sale of Miss 
Lee’s property were arranged by him, Mr. Bortz, with Mr. 
Horning who was another! agent in connection with the sale 
of the Lee property. That he, Mr. Bortz first went 
20 to Miss Lee at the suggestion of Dr. Price, who ad¬ 
vised him at that time that Miss Lee was the lady 
whom Battle had sent to Ihim as a prospective purchaser; 
that he did not ask Miss Lee where he could find Battle. 
That he told Miss Lee that the Price property was avail¬ 
able. That Miss Lee advised him to get in touch with Mr. 
Gary, through whom she preferred to buy as Gary’s wife 
was a very good friend of hers. That he, Mr. Bortz, asked 
Gary what about Battle and Gary responded that he and 
Battle were “working together”. That Gary presented a 
contract in the name of Bertha Brandon, which he knew 
to be an offer from Miss Lee. That the reason for the 
Brandon contract was Dr. Price would not consider a trade, 
and Gary said he would take the Lee property and dispose 
of same and pay Dr. Price cash. That thereafter a contract 
was entered into between Brandon and Price for $11,750.00 
dated December 9,1931, Bortz being indicated as the agent. 
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Thereafter on December 16, 1931, a contract j was entered 
into between said Brandon and Miss Lee for the purchase 
of the same property, theretofore belonging fo Dr. Price, 
the defendant. That Bortz testified that the reason why 
the contract fell through was that Gary, who was endeavor¬ 
ing to finance the property, could not do so. This was being 
done so that Dr. Price could get cash for his property. 
Bortz testified to the fact that Dr. Price wouldj not take the 
Lee property in trade but that the Lee property, if con¬ 
sidered at all, would have to be sold independent of him or 
simultaneously with the sale of his property oh 13th Street 
to Miss Lee. That the Price and Brandon J contract fell 
down, as did the Brandon and Lee contract for the same 
property, because Mr. Gary could not get the property 
financed. That he understood that the money put up for 
the Price property, in the Brandon contract, j by Miss Lee 
had been returned to her, or some adjustment jnade. Bortz 
further testified that the final sale of the Price prop- 
21 erty to Miss Lee was made for $13,00(j.00; that the 
Lee property was sold to a third party through the 
efforts of himself and Mr. Horning, another a^ent; that he, 
Bortz, attended to the details of both sales at tlie Title Com¬ 
pany; that he, Bortz, was paid a commission for the sale 
of Dr. Price’s property, but accepted a compromise figure 
because he was receiving a commission at the same time for 
the sale of another piece of property to Dr. Piiice; that said 
commission was paid in an adjustment of the sale of the 
other piece of property to Dr. Price. 

The defense here rested its case and the plaintiff, 
Howard E. Battle, again took the stand in | rebuttal and 
testified on his own behalf as follows: That he was at the 
home of Dr. Price on the day before the Lee j contract was 
signed and was at that time admonished by I^r. Price that 
he was about to sign a contract for the property on the fol¬ 
lowing day, which later developed to be the iBrandon con¬ 
tract (Really the Lee transaction); and it was on that same 
day that he brought back another prospective! purchaser to 
look at the premises. Later, through Mr. Gaifv, he was ac¬ 
quainted with the true circumstances and nfade demands 
directly and through counsel for his commissibn, which was 
refused. 
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The Trial Judge in passing upon the issue thus presented 
found that the plaintiff had not been successful in closing 
the transaction or in procuring the purchaser; was not the 
procuring cause of the sale; and that Gary was not the 
agent for the plaintiff so as to entitle the plaintiff to re¬ 
cover commission for the work done by him; and that there¬ 
fore the finding would have to be for the defendant. 

Counsel for the plaintiff excepted to the ruling of the 
Trial Judge and gave notice of his intention to file a Motion 
for a New Trial. Motion for a New Trial was accordingly 
filed and upon hearing was overruled. To the overruling of 
this Motion the plaintiff’s counsel duly noted an exception. 

The foregoing exceptions were duly taken by the 

22 plaintiff at the time they purport to have been taken 
in the foregoing statement of the proceedings at the 

trial of this case, and each of the said exceptions was duly 
noted by the Court upon its minutes at the time it was 
taken and the plaintiff prays the Court to sign this, his Bill 
of Exceptions, in order that the same may be made a matter 
of record, which is accordingly done this 18th day of Janu¬ 
ary, A. D. 1933. 

Bv the Court: 

NATHAN CAYTON, 

Justice. 

Approved: 

HOWARD and HAYES, 

Counsel for the Plaintiff , 

Bv GEORGE E. C. HAYES. 

JOHN D. FITZGERALD, 

Counsel for the Defendant. 

23 Designation of Record. 

Now comes Howard E. Battle, the appellant in the above 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised in appeal, namely: 

1. Affidavit of Merit, together with Particulars of De¬ 
mand. 

2. Affidavit of Defense. 

3. Minute entry of verdict. 

4. Motion for a new trial. 
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5. Order overruling motion for new trial, | 

6. Judgment. j 

7. Assignment of Errors. ! 

8. Bill of Exceptions. ! 

9. Copy of this Designation. 

(Signed) PERRY W. HOWARD, 

(Signed) GEORGE E. C. HAYES, 

Attorneys fof Plaintiff . 

I 

I consent and agree that the above designated parts of 
the record are sufficient for the determination! of the ques¬ 
tions raised on appeal. 

(Signed) JOHN D. FITZGERALD, 

Attorney for Defendant. 

1 

24 United States of America, ss : 

7 i 

i 

The President of the United States to thje Honorable 

Nathan Cay ton, Judge of the Municipal Court of the 

District of Columbia, Greeting: 

\ 

Because in the record and proceedings, a^ also in the 
rendition of the judgment of a plea which i$ in the said 
Municipal Court, before you, between Howard F. Battle, 
plaintiff, and Walter W. Price, defendant, Caw, 265,437, 
a manifest error hath happened, to the gre^t damage of 
the said plaintiff, as by his complaint appeals. We being 
willing that error, if any hath been, should jbe dully cor¬ 
rected, and full and speedy justice done t<j> the parties 
aforesaid in this behalf, do command you,j if judgment 
be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this 
’writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court belbw or a judge 
thereof for sufficient cause shall allow; that the record 
and proceedings aforesaid being inspected, tie said Court 
of Appeals may cause further to be done therein to cor¬ 
rect that error, what of right and according to the laws 
and customs of the United States should be! done. 
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Witness the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 22nd day of Novem¬ 
ber, in the year of our Lord one thousand nine hundred 
and thirty-two. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

Allowed by 

WILLIAM HITZ, 

Associate Justice of the Court of 

Appeals of the District of Columbia . 

[Endorsed:] Filed Nov. 52, 1932, Municipal Court, Dis¬ 
trict of Columbia. 


25 Municipal Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 25, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in cause, At Law, No. 256,437, wherein Howard 
E. Battle, is plaintiff, and Walter W. Price, is defendant, 
as the same that remains upon the files and of record in 
said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, 
in said District, this 7th. day of February, 1933. 

[Seal Municipal Court, District of Columbia.] 


BLANCHE NEFF, 

Clerk. 


Endorsed on cover: District of Columbia Municipal 
Court. No. 5900. Howard F. Battle, plaintiff in error, vs. 
Walter W. Price. Court of Appeals, District of Columbia. 
Failed Feb. 8, 1933. Henry W. Hodges, Clerk. 
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Howard E. Battle, 
Appellant , 

vs. 

Walter W. Price, 
Appellee. 


BRIEF ON BEHALF OF APPELLANT BATTLE. 


STATEMENT OF CASE. 

This appeal is from a finding of Court and k judg¬ 
ment later entered thereon to the effect that plaintiff 
in the cause below was not entitled to a comijnissioii 
for a sale of cerain real estate for the reason tjhat the 
said plaintiff had not been successful in closing the 
transaction and could not be considered as tljie pro- 

i 

curing cause of the sale. 
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Evidence was introduced which tended to prove the 
following alleged facts: that the plaintiff was at the 
time of the occurring of the matters referred to a li¬ 
censed real estate broker in the District of Columbia 
and that he secured permission to sell the defendant’s 
property for the defendant at a given price. That 
subsequently he took a prospective client to the home 
of the defendant and that the special purchaser ex¬ 
pressed satisfaction and the desire to purchase said 
property, but the seller, the aforementioned defendant, 
advised both the plaintiff, real estate agent, and the 
prospective purchaser that before he would sell the 
property that he desired to himself negotiate the pur¬ 
chase of a piece of property to be occupied as a home 
by him and that he would advise the agent, the said 
Battle, when he was ready to sell and give possession. 
That thereafter the plaintiff was advised by the de¬ 
fendant that he was now readv to sell and at the in- 

* 

stance of the defendant the plaintiff again contacted 
his prospective purchaser, acquainting the defendant 
with said prospective purchaser’s name and address. 
The said Battle was advised by the prospective pur¬ 
chaser to contact and collaborate with one Daniel M. 
Gary, real estate broker, and husband of a personal 
friend of the prospective purchaser, whose advice and 
counsel she then advised she was counting upon in the 
purchase of the said real property. That the plaintiff 
did as suggested by the said prospective purchaser, 
one Ellen Lee, explaining in detail to the said Daniel 
M. Gary his, the plaintiff’s, relationship in the matter 
and receiving from the said Daniel M. Gary the assur¬ 
ance that he need feel no concern about his, Gary’s 
connection with the case as he fully understood the 
circumstances and was simply attempting to help out 
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his wife’s friend, but that the said Battle, in thej event 
of sale would get, 4 4 what was coming to him,f’ and 
that he appreciated that that was the only ethical 
thing for him to do as the client was not really his 
but had been interested in the property through the 
efforts of the said Battle, that in the meantime tjhe de¬ 
fendant, attempting, as he testified, unsuccessfully, 
to reach the plaintiff Battle, in order to consummate 
the sale with the said Ellen Lee, Battle’s prospective 
purchaser, sent one R. E. Bortz, a real estate agent 
through whom the defendant had purchased th^ home 
in which he was to live after he sold the property to 
the said Ellen Lee, the prospective purchaser, tie said 
Bortz having been advised to get in touch with the 
plaintiff Battle as the one who interested Mi^s Lee 
in the purchase. The said Bortz, however, contacted 
the said Ellen Lee and she advised Mr. Bortz i to get 
in touch with the aforementioned Daniel M. Garv, 
which said Bortz accordingly did, inquiring firs^; of all 
for the plaintiff, as the broker who had procured the 
purchaser; and he was advised by the said Gary that 
he, Mr. Gary, and the plaintiff ‘ 4 were working to¬ 
gether”. From that time forward Mr. Bortz a|nd Mr. 
Gary carried on negotiations finally resulting! in the 
sale of the said property to the said Ellen Lee. No 
commission was paid either Gary or the plaintiff. The 
said Bortz testified that having sold the defendant 
Price a piece of property as a home that he w^s paid 
some amount less than the actual real estate commis¬ 
sion for the sale to Miss Lee, the same being in the 
nature of a compromise figure by reason of the double 
sale in which Mr. Bortz participated. 

Without attempting to color the position | of the 
plaintiff counsel has undertaken to give you ja brief 
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outline of the facts, free from the effects of any 
advocacy of anv partv in interest. 

ARGUMENT. 

So often has this Court been called upon to deter¬ 
mine whether or not a real estate broker is entitled 
to his commission and so many doctrines covering this 
frequently recurring problem have been enunciated 
that the recital of authorities comes to be rather un¬ 
important except when specifically connected up by 
facts in an instant cause. First of all it mav be noted 
that all of the elements required to entitle recovery, 
as outlined in the early but often cited case of Bryan 
vs. Abert, 3 D. C. Appeals 180, are present in the in¬ 
stant case. Mr. Justice Shepard in setting forth the 
opinion of the Court in this case states as follows: 

“For it is well settled that where the owner fixes 
a price and contracts with an agent to sell thereat, 
who enters into negotiation with a probable pur¬ 
chaser, and the owner, with knowledge thereof, 
himself enters into negotiations with the same 
person and voluntarily reduces his price, or other¬ 
wise changes the terms of sale given to his agent, 
without notice to him, or abandonment of the ef¬ 
fort on his part, and thus effects a sale in person, 
the agent is nevertheless entitled to a reasonable 
commission for his labor and services. * * * 
“Any other rule might work great injustice to 
an agent by placing it within the power of his prin¬ 
cipal to avail himself of his services in finding 
the purchaser, and then to defeat his claim to 
compensation by reducing the price in an amount 
less even than the customary or agreed commis¬ 
sion would amount to. One party to a contract 
cannot, by rendering it impossible for the other 
to carry it out, set up the failure in bar of his 


» 
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right to recover compensation for a partial per¬ 
formance, or for the value of time and effort ex¬ 
pended in a bona fide effort to perform. Ip. S. vs. 
Peck, 102 U. S. 65.” i 

i 

There is no question in the instant case but jhat the 
plaintiff was authorized by the defendant to jsell the 
Xmoperty, in which connection there could be nb better 
evidence than the defendants own statement that after 
the prospective purchaser had been put in toifch with 
him by Battle, he at the time not being in a position 
to give possession, that when he did find himself able 
to give possession he sent for Battle to again author¬ 
ize him to dispose of the property for him. Tltiere can 
be no question but that the plaintiff Battle fcJund the 
prospective purchaser because no line of testimony 
suggests anything other than that Battle introduced 
Miss Lee to the property and to the owner and jthat the 
Mr. Bortz to whom the commission was eventually 
paid did not even know Miss Lee and met l[ier only 
through being directed to Miss Lee by the defendant, 
Price, not only as a prospective purchaser bijt as the 
client of the said Battle whom he presumably was 
looking for. Although the testimony tended 1 unques¬ 
tionably to show that the dealings with Miss iee even 
though the name of a straw party appears injthe rec- 
ord, (R. pages 10, 11 and 13) when the deal whs about 
to be consummated no notice was given to Baittle that 
his client was being treated with, although tjie testi¬ 
mony of Battle was to the effect that he whs in the 
home of the defendant on the day before thejtransac- 
tion was closed (R. p. 15). It would be supposed from 
the persual of the facts in the instant case jthat the 
plaintiff’s controversy would be with the aforemen¬ 
tioned Daniel M. Gary on the theory that li£ having 

i 

i 

I 

i 

i 
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actually carried out the deal and having made the final 
contract would be entitled to recovery but Mr. Gary, 
be it said to his credit, never receded from the posi¬ 
tion expressed first to Battle, then to Mr. Bortz, and 
in turn testified to in Court (R. p. 10), that what he 
was doing in the transaction he was simply doing be¬ 
cause Miss Lee had insisted upon his advice before 
buying and that he would see to it that the plaintiff 
was properly taken care of in the matter of commis¬ 
sion to which he was entitled; but it is rather incon¬ 
ceivable that claim should be made on behalf of or 
payment made to the aforementioned Bortz except 
on the one theory hardly justifiable in law or in equity 
that it was a cheaper way out for Mr. Price, the de¬ 
fendant. It is rather definitely settled in this juris¬ 
diction that a broker may not be defeated of his rights 
in the premises simply by another person coming in 
and closing out a proposition which had been launched 
and carried forward by the first broker. The words 
of Mr. Justice Van Orsdel, in the case of Clark vs. 
Morris, 30 D. C. Appeals 556, admit of no misunder¬ 
standing on this point. 

“The law is well settled that where a broker is 
employed to sell property upon a commission and 
by his efforts brings the owner, or agency through 
which he is employed, and the prospective pur¬ 
chaser together, and a sale results though it be 
accomplished by the owner or such agency with¬ 
out anv assistance bv the broker, the broker is 
entitled to his full commission, the same as if he 
had conducted all the details of the sale.” 

In a later case Moore and Hill vs. Breuninger, 34 
D. C. Appeals 91, Mr. Justice Van Orsdel again in un- 
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mistakable terms announced the following doctrine as 
the law of this jurisdiction: 

“It is well settled that after a broker has found 
a customer and begun negotiations, neither the 
principal nor the .customer can defeat the broker’s 
right to a commission by closing the transaction 
without his aid. Nor can a principal reject an 
offer made by such a customer and then, Without 
the aid of the broker, sell to the customer, and 
thereby prevent the broker from obtaining his 
commission. Where a sale is effected as the re¬ 
sult of the broker’s introducing the customer to 
the principal, he is entitled to his comijnission, 
though the sale be effected without the broker’s 
taking any part in the negotiations.” 

i 

i 

In other words if Mr. Bortz, sent to the plaintiff’s 
client by the defendant who had introduced he^ to the 
owner and to the property, had on behalf of tlje seller 
treated with the customer and completed negotiations 
begun by the broker, where the sale results ffom the 
introducing of the customer to the seller, the said 
broker, Battle, would be entitled to his commission even 
though he had not participated in the final iiegotia- 
tions. It is contended, however, by the plainjiff that 
in the instant case Battle, through Gary, participated 
in every phase of the negotiations. It is certain at 
least that Gary so considered his relationship in the 
matter for he testifies to the fact (R. p. 10), that he 
reported to Battle the progress of the sale. It is dif¬ 
ficult to determine how otherwise Gary’s relationship 
in the transaction can be accounted for. Thjit Gary 
participated in all the details of the negotiation is ad¬ 
mitted by everybody in interest—Gary’s action was 

Battle’s participation. We do not conceive under the 

I 

i 
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circumstances that it can be contended that there has 
been any abandoning on the part of the plaintiff for 
the record shows him as keeping constantly in touch 
with the transaction carried forward in any manner 
agreed upon, even to the extent that when he was given 
to believe that a sale was to be consummated with 
another purchaser, he, not appreciating that the al¬ 
leged new contract was as a matter of fact his own Lee 
contract, attempts to interest still another prospect in 
the purchase, later acquainting himself with the fact 
that the Lee offer was the only one being actually con¬ 
sidered. It is significant in this case that the sale price 
of the property was not reduced in the negotiations 
which eliminated the original broker. If as a matter 
of fact after having secured the services of Battle as 
a real estate broker, the defendant, Price, indicated 
that the property was not actually for sale at that time 
in that he could not give possession thereof and later 
put the property back on the market and dealt with the 
plaintiff’s client to his exclusion, the same would be a 
practice upon which the Courts have frowned. In 
jurisdictions other than our own, as well as the specific 
or inferential repudiation in this jurisdiction of the 
attempt to defeat brokers bona fide employed and 
whose labor and clientele are used to the advantage of 
the seller, the decisions uniformly protect the broker. 

In Ferguson vs. Quick, 117 Miss. 692, 78 So. 618 
(1918), we find the following situation: The broker 
located prospect, who negotiated with the owner 
through broker from March to July, when for some 
reason, not appearing in the opinion, the negotiations 
were broken off and the seller announced that she was 
taking place off market. Ten days later owner made 
deal with same prospect at same price offered before. 
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Judgment below for defendant. On appeal We find 
the following in the opinion of the Court: 

4 ‘We may assume for the purpose of the deci¬ 
sion that Mrs. Quick took her land off the market 
in perfect good faith and still the fact remains 
that Mrs. Quick received the full benefit of Fergu¬ 
son ’s work. Under the undisputed facts, it would 
open wide the door for fraud and bad faitlij should 
the Court allow the judgment of the Court below 
to stand. If the rights of the contracting!parties 
are dependent upon so narrow a basis, reajl estate 
agents would have to go out of business, 4nd this 
is true though all Mrs. Quick claims may be true. 
Mr. Ferguson performed his part of the contract, 
and for this reason Mrs. Quick sold her land at 
her own price. Judgment reversed.” 

! 

i 

i 

In Gottschalk vs. Jennings, 1 La. Ann. 5, thej broker 
was held entitled to his commission under the follow¬ 
ing circumstance: j 

Defendant employed plaintiff, broker, to getj a pur¬ 
chaser for a parcel of real estate. Plaintiff brought X, 
a prospect, to defendant. Defendant asked $5(j,000.00. 
X said he could not go over $40,000.00 After some ne¬ 
gotiations defendant withdrew property from plaintiff 
and turned it over to another broker, through whom 
defendant sold to X for $40,000.00. ! 

i 

In commenting on the decision in the abo\|e cited 
case, the Louisiana Supreme Court, said in Grace 
Realty Co. vs. Peytavin Planting Co., 156 La. |93, 100 
So. 62: | 

“We distinctly held in the Gottschalk cz\se that 
the discharge of the agent who had procured a 
purchaser, and the closing of the deal with the 
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same purchaser a short time afterwards, through 
another agent, was an act of bad faith. 

It would be equally an act of bad faith upon the 
part of the principal in such a case, if the sale 
should be made personally by him. If brokers 
could be legally discharged by their principals, 
shortly after prospective purchasers were found, 
and the sale could be effected directly by such 
principals, or through the medium of another 
agent, to the same purchaser, then Othello’s occu¬ 
pation would be gone—there would be no more 
commissions collected, no more realtors.” 

In Collopy vs. Field, 127 Kan. 68, 272 Pac. 99 (1928) 
we find the following: Agent conducted negotiations 
between purchaser and owner, which were broken off 
in November without agreement on price. Early in 
December purchaser, of his own initiative approached 
owner and they agreed on $9750.00, owner’s prior fig¬ 
ure being $10,500. Held: broker entitled to commis¬ 
sion. And in the opinion, the Court, at page 100, said: 

“Even if there was abandonment it would not 
be sufficient to relieve the defendant of the liabil¬ 
ity for the commission unless the renewed negotia¬ 
tions were entirely new and independent and 
wholly disconnected with the earlier negotiations, 
which in this case is confronted with the fact that 
the customer voluntarily renewed the negotiations 
himself, and no one was ever responsible for his 
being interested in this deal up to that time ex¬ 
cept the plaintiff.” 

These three cases, from other jurisdictions, touch¬ 
ing as we believe they do all the problems in¬ 
volved in the instant case, seem to us to say that the 
actions of tiie defendant and the purchaser in the in- 
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stant case estop them from saying that there Was any 
new negotiation of such character as to keep the plain¬ 
tiff from recovering his commission, and the{v very 
actions establish his right thereto. 

As before suggested we feel that the question of 
abandonment is entirely beside the question and we do 
not believe finds any basis of support in the evidence. 
We do not desire to pass lightly upon the numerous 
recent decisions of this Court emphasizing the right 
of one competing broker against another for we feel 
that the decision in all such cases support the very 
position for which we contend and base the theory of 

i 

recovery upon grounds which we definitely present in 
the instant case. In cases of Cissel, Talbot & iCo. vs. 
Hayden, 41 App. D. C. 477 and in Addison vs| Blair, 
42 App. D. C. 331, this Court has said: I 

“Where a purchaser is negotiating with! differ¬ 
ent authorized agents, that one is entitled! to the 
commission who first brings to the owner} a con¬ 
tract satisfactory to him, and which thej owner 
accepts, provided there has been no collusion be¬ 
tween the agent and the owner to defeat Another 
agent who has been negotiating with the pur¬ 
chaser.” 

i 

I 

and even more recently in the issue of the Washington 
Law Reporter of May 12, 1933, in Vol. 61 of sajid Law’ 
Reporter page 342 in the matter of Goldsmith, e^: al. vs. 
Buckey, following numerous cases there cit^d this 
Court held: 

I 

“Where a purchaser of real estate negotiates 
with several authorized agents with whbm the 
owner had listed it, the agent who first brings to 
the owner a contract satisfactory to him and which 
he accepts is entitled to the commission,} where 
there has been no bad faith.” 
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With this doctrine of the right of the successful com¬ 
petitor we have no quarrel but we believe that the ex¬ 
pressions in these opinions such as “provided there has 
been no collusion” and “where there has been no bad 
faith”, together with the necessity of first of all inter¬ 
preting who are competing brokers, place this case in 
the category of those aiming toward the protection of 
a broker, diligent in his practice, and entitled to pay as 
the procuring cause of a sale. 

The plaintiff, Battle, was authorized by the defen¬ 
dant to sell the property. Bortz, to whom the commis¬ 
sion was paid, it is respectfully submitted, cannot be 
considered as a competing broker. He was sent to the 
plaintiff’s client by the seller with the specific under¬ 
standing that she was a client of the plaintiff and with 
the understanding that he, Bortz, was to locate the 
plaintiff to have him consummate the negotiation which 
he had started with the prospective purchaser and it is 
to be presumed that that was the purpose of the in¬ 
quiry made by Mr. Bortz of the witness Gary (R. p. 
14). The only fair presumption from the testimony is 
that when in response to his inquiry about Battle, Mr. 

Bortz was told that the witness Garv and Battle “were 

•/ 

working together”, from that time forward in treat¬ 
ing with Gary it was understood by all the parties in 
interest that it amounted to the same thing as treat¬ 
ing with Battle. In spite of this situation however, it 
is to be noted that no commission was paid either to 
Gary or to Battle; the defendant electing rather to 
pay a compromise figure to the aforementioned 
Bortz, because he was receiving a commission at the 
same time for the sale of another piece of property to 
the defendant (R. p. 15). 
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CONCLUSION. 

In light of the record in this case and of the au- 

° # I 

thorities herein quoted and controlling in matters of 
this character we respectfully submit that thi^ plain¬ 
tiff was entitled to receive his commission for the sale 

i 

of the property for the reason he was the procuring 
cause and personally or through someone on hi^ behalf 
kept constantly in the said matter until hi$ client 
bought the defendant’s property. The matter |of this 
plaintiff’s relationship and activity was well | known 
to the defendant and no one better than he knew that 
Bortz, to whom the commission was paid had nb client 
in the person of Miss Lee but rather treated knowingly 
with her as the client of the plaintiff with the implied 
suggestion throughout that the plaintiff was to ireceive 
his commission. It is respectfully suggested that the 
Trial Judge erred in his finding that the plaintiff was 
not entitled to his commission and the judgment based 
on that finding should be reversed by this Honorable 
Court. | 

Respectfully submitted, 


George E. C. Hayes, 

Attorney . 
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STATEMENT OF APPELLEE’S CASE. 

I 

i 

The Court below held that appellant (plaintiff be¬ 
low) was not the procuring cause of the sale of the 
defendant’s property to one Ellen Lee, and therefore 
not entitled to the commission for the said! sale (Bee. 
p. 5); that the witness Bortz was in the position of a 
competing broker with the plaintiff, and a|s such had 

i 

i 

l 

i 

i 

i 

i 

i 
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been the successful one in securing a purchaser (Ree. 
p. 6). The evidence introduced showed that the pur¬ 
chaser, Ellen Lee, had been shown other property be¬ 
sides that of the appellee’s before being shown ap¬ 
pellee’s house; that after said house had been shown 
to the said Lee by appellant, the appellant had been 
given permission to sell the property of appellee; that 
at the time the said Lee had inspected the premises of 
the appellee she and the appellant had been advised 
by the appellee that the appellee would not sell the 
property until he had secured a piece of property to 
be occupied by him as a home. The appellant was 
afterwards advised bv the said Lee that he would have 
to get in touch with one Daniel M. Gary who was a 
personal adviser of said Lee before completing the 
sale. Thereafter the appellant contacted Mr. Gary 
and explained the situation to him and Gary told him 
that he was having to dispose of Miss Lee’s home for 
her, and Gary suggested they would split the com¬ 
mission for the sale of the appellee’s property, and 
that the appellant countered by suggesting he would 
split the commission with Gary if Gary would split 
the commission with him on the sale of the Lee home; 
that appellant stated to Gary at this time that Miss 
Lee had offered Twelve Thousand Dollars ($12,000.00) 
cash for appellee’s property; that appellant stated 
that he would not be willing to split the commission 
with him on the sale of the appellee’s property if the 
same was sold to Miss Lee for Twelve Thousand Dol¬ 
lars ($12,000.00) cash and that if Gary insisted upon 
splitting the commission he, the appellant, would con¬ 
sider the matter called off; that the alleged Twelve 
Thousand Dollar ($12,000.00) cash offer made by Miss 
Lee was never suggested to appellee (Rec. p. 9); that 




the said Lee testified she did not make the| offer of 
Twelve Thousand Dollars ($12,000.00) caslj for ap¬ 
pellee’s property to said appellant (RecJ p. 12). 
Thereafter a contract for the sale of appellee’s prop¬ 
erty had been entered into between the appellee and 
one Brandon for the sale of appellee’s property for 
the sum of Eleven Thousand Seven Hundred Fifty 
Dollars ($11,750.00), Brandon, the purchaser, agree¬ 
ing to pay Five Thousand Seven Hundred ififtv Dol¬ 
lars ($5,750.00) cash at the date of conveyance, of 
which the sum of Two Hundred Dollars ($2(|0.00) was 
placed as a deposit to bind the bargain andj was con¬ 
sidered as a part thereof. The balance was to be rep¬ 
resented by a first deed of trust on appellee’s prop¬ 
erty, payable Sixty Dollars ($60.00) per |month at 
6% interest. There was introduced as evidence a 
contract signed by Ellen Lee, the purchase!:, and the 
said Brandon, for the purchase by said Lee iof the ap¬ 
pellee’s property (Rec. pp. 10 and 11). Tiiat at the 
time of the Brandon-Price contract, the said iPrice (ap¬ 
pellee) did not know that the said Brandon wjas a straw 
party, but afterwards, and before the close of the sale 
to the said Lee, appellee was advised of this fact. The 
so-called Brandon-Price contract for the purchase of 
appellee’s property fell down for the reasoh that the 
said agent, Gary, was unable to negotiate ja loan on 
the Lee property, which property was owned by said 
Lee in T Street, N. W.; that the appellee jwould not 
consider the Lee property in a trade. That thereafter, 
and before the appellee’s property was sbld to the 
said Lee, the appellee saw the appellant a^d advised 
him that his property was ready for sale and to go and 
get his purchaser. Appellee quoted a pric^ to appel¬ 
lant of Fourteen Thousand Five Hundred Dollars 

I 

i 

I 

i 

I 

i 
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($14,500.00) at that time and that appellant brought 
in some other person to see the property at or about 
the time the Brandon transaction was pending (Kec. 
pp. 12 and 13). 


ARGUMENT. 

It will be seen from the record that although the 
appellant first introduced the property to the pur¬ 
chaser, Lee, he did nothing further; that Gary, the 
personal adviser of the purchaser Lee, had offered a 
contract between Brandon and the appellee, which con¬ 
tract fell down. Certainly it can not be argued that 
there was any collusion between the purchaser and ap¬ 
pellee. This Honorable Court in the case of Taylor v. 
Maddux, Marshall & Co., 55 D. C. App. 254, 255, held: 

“Taking the plaintiff’s case in its most favor¬ 
able light, it amounted merely to a competition 
between two agents for the sale of the premises. 
It is well settled that, in the absence of collusion 
between the owner and the purchaser, there can be 
no recoverv bv an agent who has failed in such a 
competitive race. The defendant in the present 
case had no dealings whatever with the purchaser. 
The purchaser sought out Strohecker and dealt 
with him as one of the defendant’s agents, and it 
is immaterial that defendant may have been the 
first one to have found the purchaser. It is a case 
where the first one of two agents presenting a con¬ 
tract satisfactory to the owner is entitled to the 
commission, and the other agent, regardless of 
what service may have been rendered, is without 
remedy. ’ ’ 

The record shows that Gary and Bortz, both real 
estate agents had endeavored to negotiate a satisfac- 
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tory contract between a purchaser and the jappcllee, 
but that the Brandon-Price contract which had been 

i 

negotiated by Gary and Bortz fell down, and, 1 still ap¬ 
pellant made no further effort to secure a contract 
between the purchaser and appellee. In considering 
the question of the matter of competitive agents this 
Honorable Court in the case of Evans v. Shinn, 40 
D. C. App. pp. 557, 563, states: 

j 

“The facts in this case are similar to! those in 
Daniel v. Columbia Heights Land Co., 9 ^PP* D. C. 
483. In that case, the court, considering the liabil- 
itv of the owner as between the conflicting claims 
of agents, said: ‘Taking into consideration, as we 
reasonably should in this new situation, the rights 
and interest of the agents, respectively,! together 
with the just right of the owner, while acting 
fairly, to immunity from double liability, the ob¬ 
ligation to pay the commission must be confined to 
the terms in which it was expressed.! As ex¬ 
pressed, it was not to pay to one who inight, by 
advertising, find, and, by interviews, stimulate a 
purchaser; but to one who should product him and 
consummate the sale. Assuming that plaintiffs 
found the purchasers, directed their attention to 
the property, and really induced them to make a 
final offer to the other agent, notwithstanding the 
evidence of one of the purchasers to (the effect 
that they had long known the property and desired 
to buy it, and had only called on plaintiffs because 
of their advertisement of a price lower than ever 
demanded before, the fact remains, nevertheless, 
that they did not actually sell the property. The 
most that can be claimed is that they <feame very 
near making the sale, and might havt done so 
had the buyers not finally dealt with | the rival 
agent. Having made this arrangement, j it became 
the duty of the defendant to act impartially be- 
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tween the agents, and not to collude with either, 
but to pay the commission, as promised, to the one 
that should produce the buyer and close the sale 
at its terms. ’ 

So, in the present case, the most that can be 
said is that plaintiff came very near making the 
sale, and might have done so had not Forsberg 
finally dealt with Gadsby.” 

As held in Heurich v. Sullivan, 52 App. D. C. pp. 
95-97. 


“It is settled law that a broker, before he is 
entitled to his commission, must not onlv find 
a purchaser able, ready, and willing to buy, but 
upon the identical terms authorized by his prin¬ 
cipal. It is a rule of agency which admits of no 
exception, and courts do not hesitate to strictly en¬ 
force it. Any other course would open the door to 
fraud, and place the principal at the mercy of his 
agent.” 

Although courts have great difficulty in deciding 
which one of the competitive brokers might be entitled 
to commission, they have uniformly held the broker 
who was the procuring cause of the sale is entitled to 
the commission. 


CONCLUSION. 

As the record indicated in this case Battle, the appel¬ 
lant, who merely introduced the purchaser to the prop¬ 
erty was not the procuring cause of the sale to the pur¬ 
chaser, but that Bortz, the real active and successful 
agent, consummated the sale to the purchaser and to 
whom the commission was paid. 



It is respectfully submitted that the Trial Judge 
committed no error in finding that the appellant was 
not entitled to commission, and that the judgment en¬ 
tered below should be affirmed. I 

i 

l 

Respectfully submitted, 


i 

John D. Fitzgeral^, 

Attorney for fippellee. 




